October 25, 2007

The HonorableWilliam Crawford
Indiana House of Representatives
PO Box 18446

Indianapolis, Indiana 46218

Re: Your informal complaint against the Indiana Department of Administration
Dear Representative Crawford:

This is in response to your informal complaint/inguated May 24, 2006. | apologize
for the delay in the response. Upon my appointrbgriéovernor Daniels effective July 1 of this
year, | found a backlog of informal inquiries. macurrently endeavoring to address those
inquiries and issue an opinion in each matter @nswo Indiana Code 85-14-4-10(5). Your
inquiry concerns information you have requestediftbe Indiana Department of Administration
(“IDOA”) relating to minority and women businessterprise (“M/WBE”) participation.

BACKGROUND

You filed a complaint with this office on May 240@6. Because your complaint was
untimely filed under Ind. Code 85-14-5-7(a) (retngra complaint to be filed with the counselor
not later than thirty days after the denial of &sjethe previous counselor converted it to an
informal inquiry to be answered pursuant to 1.C:1854-10(5). In your complaint, you alleged
you requested from the IDOA information relating toinority and business enterprise
participation in state contracts. The timelineyasi outlined it, and as | understand it has
progressed since your complaint, is as follows:

January 5, 2006: You sent a letter to the IDOA requesting adikstate contracts valued
at one million dollars or more, the name of the pany listed on each contract, the
contact person for the contract, a descriptiorhefdontract, and the start and end date of
the contract.

January 12, 2006: The IDOA provided the requested information ime tformat
requested.

January 12-16, 2006: Your assistant spoke with Elizabeth Barrett loé iDOA and
requested the information provided be expandednttude a listing, in dollars, of



M/WBE patrticipation in all active state contracts the year 2005 valued at one million
dollars or more.

January 26, 2006: The IDOA indicated the data had not been systieally tracked by
past administrations but the IDOA was working tokemaystematic improvements and
was anticipating the release of the state dispatigly in the summer.

February 8, 2006: You sent a letter to the IDOA indicating the pesse was
unacceptable, that the information was previousbviged by past administrations, and
that the data should be readily available. Youwedsthe IDOA to re-evaluate and send
you the requested information. You enclosed a foompanies are required to complete
listing M/WBE patrticipation.

February 10, 2006: The IDOA indicated it would incorporate the infmation you
provided into its continuing records search.

February 20, 2006: The IDOA indicated the information you had be®ovided in the
past was not specific to state contracts. Bectnese were no clearly defined procedures
in the past, the data collection approach previowshployed was discontinued in
October 2004. The IDOA indicated improvements wbemsng made to the data
collection system and most of the information yeguested would be available in the
state disparity study. The IDOA indicated it waspdoying an extensive manual data
collection process for the rest of 2005 and 2006l annew electronic system was in
place.

May 24, 2006: You filed your complaint with the office of thmiblic access counselor.
May 26, 2006: Counselor Karen Davis sent a notice of your dampto Susan Gard of
the IDOA and Office of the Attorney General.

June 2, 2006: Ms. Gard sent an electronic mail message to Bésret as well as
Commissioner Carrie Henderson and Davina Pattes$dhe IDOA and to Counselor
Davis regarding a brief meeting she had with Colandeavis; the IDOA was asked to
provide Counselor Davis some background informatiorthe situation.

June 5, 2006: Ms. Barrett provided Counselor Davis with thdyostatutory reference to
M/WBE data collection:

(b) The deputy commissioner shall do the following:
(5) Require all state agencies, separate bodiggoraie and politic, and
state educational institutions to report on planaed actual participation
of minority and women’s business enterprises intremts awarded by
state agencies. The commissioner may exclude fthen reports
uncertified minority and women’s business entegsis

I.C. 84-13-16.5-3(b)(5).

June 12, 2006: Ms. Barrett sent an electronic mail message twnSelor Davis,
inquiring whether she needed any further infornratio

July 13, 2006: Ms. Barrett sent an electronic mail message tmrSelor Davis,
providing a copy of the disparity study. Ms. Bériadicated she had forwarded a copy
to you on June 29 and was unsure what else the IDht do to respond to your
request.

August 2, 2006: You sent a letter to Counselor Davis inquirirgyta the status of this
complaint.



January 12, 2007: Ms. Barrettt sent an electronic mail messag€oanselor Davis
inquiring as to the status of the complaint anduesting a copy of any opinion written by
Counselor Davis.

ANALYSIS

The public policy of the Access to Public Recordst KAPRA”)(Ind. Code 5-14-3)
states, "(p)roviding persons with information is assential function of a representative
government and an integral part of the routineedutf public officials and employees, whose
duty it is to provide the information.” I.C. §85-B41.

Indiana Code 85-14-3-3(a) provides that any persay inspect and copy the public
records of any public agency during the regulairimss hours of the agency, except as provided
in section 4 of APRA. A “public record” means amyiting, paper, report, study, map,
photograph, book, card, tape recording or otherenatthat is created, received, retained,
maintained or filed by or with a public agencyC.185-14-3-2 emphasis added. If a person is
entitled to a copy of a public record under thigmier and the public agency has reasonable
access to a machine capable of reproducing thecpdalord, the public agency must provide at
least one copy of the public record to the perdad. §5-14-3-8(e).

Nothing in the APRA requires a public agency develop records or information
pursuant to a request. The APRA requires the paglency tgrovide access to records already
created.

It is my belief the issue here involves miscommahan on some level. You have
asserted to the IDOA that you have in the pastivedehe information you have requested. But
the IDOA asserts that the information was not cstesitly tracked by past administrations. The
miscommunication, | believe, lies in the differermaween the information you have received in
the past and the information as it is and has lawailable at the IDOA. Former Commissioner
Goode outlines this difference in his FebruaryZm6 letter to you:

“(T)he participation information you were provided the past by the Governor's
Commission on Minority and Women’s Business Enisgs was not specific to state
contracts. This was recently confirmed in a revadhe commission’s meeting minutes.
The M/WBE participation numbers that were formeslybmitted to the Governor’'s
Commission included information from only 10 of 1@%rchasing units, as only 10 units
were required to complete quarterly participatieparts at that time. Because there were
no clearly defined procedures for creating thegmnts, and the information collected
was inconsistent across agencies and over time, &aproach was discontinued in
October 2004.”

The Commissioner went on to say the IDOA was waglan a true electronic solution to
collect data and generate reports directly fromdabase. He further indicated that a manual
review of each M/WBE Commitment Form may not actelyareflect actual minority and
women’s business project participation because ttaeking system for purchase order
participation did not track the commitment form lude with proposals. Furthermore, the



commitment form is specific to subcontractors am@sdnot provide for data collection for
certified prime contractors. He indicated the ID@#&As working toward a tracking solution to
track both subcontractors and M/WBE certified pricoatractors.

Because the APRA does not require a public ageacgreéate records pursuant to a
request for access to inspect and copy records witse records to do not exist, the IDOA did
not violate the APRA by not creating a documenttaming the information you requested. The
APRA does, though, require the public agency twida requester access to inspect and copy
records of a public agency which have been cremtéeldare maintained by or filed by or with the
agency, so long as no exception to disclosuredsemt. 1.C. 85-14-3-3(a). | do not understand
the IDOA to be claiming a statutory exemption teatbbsure. Rather, the IDOA has indicated
the information you request does not exist in aisiperecord. While it is my opinion you do
have the right to request copies of all related MBMecords, | believe the IDOA has indicated
that if you choose to inspect those records, ykelyi will still be unable to obtain accurate
information as you have requested it.

Since the information you seek has not historicedgn maintained by the IDOA in the
format you requested, the question then is whether IDOA is required to maintain the
information. While 1.C. 84-13-16.5-3(b)(5) requsréne IDOA to require agencies to report on
planned and actual participation of M/WBES in cants awarded by state agencies, the statute
does not indicate that the IDOA is to compile thiimation in any specific format or maintain
any further information other than those reporssiésl by the agencies. Furthermore, it appears
that in the past not all agencies were requiresuitomit reports.

So while it seems both you and the IDOA agree émsturing compliance is extremely
difficult without measurable data, | find no statyt authority requiring the IDOA to have
maintained that measurable data. It is my undedstg the IDOA is endeavoring toward that
end. As to your present complaint, | find not @ty authority requiring the IDOA to have
maintained the information you requested.

Best regards,

Lo tittles flead

Heather Willis Neal
Public Access Counselor

Cc: Elizabeth Barrett, Indiana Department of Adistiation
Commissioner Carrie Henderson, Indiana DepartmieAtministration



